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X Applicant:

This is in rxeply to your application for recognition of
" exemption under séction 501(c) (5) of the Internmal Revenue Code.

This ruling is based primarily upon the information

submitted when you applied for recognition of exemption in GNP
and the supplemental materials you submitted irSlEEW and WHNDW
Although we have tried to solicit additional information, once @Mp
@RER in ¢EEP vhen we had a conference with

, and by letter in ¢ after the amendments to the
section 501(c) (5) -regulations were adopted, as of the date of
t'is letter we hawfe not received any additional information.

| .
In the lette¥ of w your legal \
renregentative sul?stituca the name
4 for the original applicant, This
wi# apparently done because ¢Jlf acts wmerely as a nominee for

@ stocks and property holdings for that “ {the GNEINNNY

P . Hereinafter, for sake of clarity, we will treat you as
«::@ applicant and:trustee of this program.

The information submitted indicates that you provide overall
management of the pension program for the clerical and white
nllar employees of the . Your activities
-+ controlled by a committee comprised of @i employer '
- -regentatives and i employee representatives. Your chairman
.+ the deputy chairman are appointed by the
-r.ing power on the committee is equally divided between
«cloyees and employer. No resolution is carried unless approved
~+ a majority of both employee and employer representatives. You
i+ e the right to 'manage the fund and to deal with such matters,
+:luding pension :matters, as may be referred to it by a
:sticipating employer or by the-regional pensions panels.
.- previously mentioned ragional panels control actual day to
¢ .y operations of the pension fund. Each regional panel has @i

company and {§ employee representatives. Each panel appoints one
menber to the GRS,
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You have represented that negotiations regarding employee

benefits are handled through two separate channels. The
Mm&gotiaces all aspects of the
employer/employee relationships dealing with pay and working
cupditions. Xt has @ company members and @l union members.
Although not entirely clear, pension matters appear to handled
indirectly through you by the which is a
consultative organization with company representatives and
vnion representatives. You have represented that, unlike the

) neither you nor the ¢ -:-
¢.rectly involved-the collective bargaining process.

The information you have submitted establishes that benefits
arse paid in the eyent of normal retirement, voluntary retirement
fistween age 55 and 65), ill health, death or resignation. The
Yinancial information you have submitted indicates that the
payment of pensiomn benefits is the largest aspect of your
program. :

Section 501 (¢) (5) of the Code provides for the exemption of
lzbor, agricultural, and horticultural organizations.

Section 1.501(c) (5)-1(a) of the Income Tax Regulationa
pruvides the organizations centemplated by section 50l(c) (5) as
entitled to exemption from income taxation are those which: :

(1) have no net earnings inuring to the benefit of any
meiiber, and .

(2) have as their objects the betterment of the conditions
«f those engaged in such pursuits, the improvement of the grade
of their products, and the development of a higher degree of
efficiency in their respective occupations.

Effective December 21, 1995, section 1.501(c) (5)-1(b) (1) of
the regulations provides that, in general, an organization is not
an organization described in section 501 (c) (58) if its principal
activity is to redeive, hold, invest, disburse or otherwise
manage funds assodiated with savings or investment plans or
programs, including pension or other retirement savings plans or
programs.

Section 1.501(c) (S)~1(b) (2) indicates that certain dues-
funded labor organizations are excepted by the provisions of
1.501(¢) (5)-1(b) (1). These excepted organizations are. those
established and maintained by another labor organization, funded
by membership dues and not by employer contribution, and not
directly or indirectly established or maintained by employers or
governmental units, ~ ’
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The accompanying Treasury Decision, T.D. 8726, 1997-34
I.R.B. 7, emphasizes that the new regulations clarify certain
requirements of section 501 (c) (S) of the Code and are not a
change in the Serwvice’s position.

In Portland Co-operative Labor Temple Association, 39 B.T.A.
458 (1939) acg., 1939-1 (Part 1) C. B. 28; the petitioner owned
»r office building. The member labor unions and councils owned
&all the petitioner’'s capital stock, and its building was wholly
deroted to their purposes and uses. The court indicated that the
texm labor orxganikation for the purposes of section 501 (c) (5)
ewg races the commpn acceptance of the term, including labor
w-ions and councils and the groups which are ordinarily organized
74> protect and promote the interests of labor. The term labor
wxzjanization calls for a liberal construction and is not a
“.thnical word nokr a term of art.

Rev. Rul. 62-17, 1962-1 C.B. 87, holds that the payment of

employee-funded sick, accident, death or similar benefits by a

labor organizatiof, otherwise described in section 501 (c) (5) of
the Code does noti preclude exemption under that subsection and is
an appropriate ackivity for an exempt labor organization to

engage in. i

Rev, Rul. 6§7-7, 1967-1 €.B. 137, holds that an organization
established and controlled by a labor union to provide strike and
lockout benefits, -on a mutual basis, to its members is exempt
under section 501(c) (5) of the Code. The ruling concludes that
strike benefits are directed to furthering a labor union’s
primary purpose of representing its members in matters of wages,
hours of labor, working conditions, and economic benefits.

Rev. Rul:. 75-420, 1976-2 C.B. 153, holds that an
ogyganization cont¥olled by private individuals and not by a
swetion 501 (c) (5) labor organization, which contracted with
members of the organization to pay a weekly income to those
members in the event of a lawful strike called by the member’s
labor union, did not qualify for exemption under IRC 501 (¢) (5).
The organization did not represent its members in matters
v&lating to their employment, such as wages, hours of labor,
working conditions, or economic benefits, and was not controlled
bs, or ¢connected with, any of the labor organizations to which
i~s members belonged. ,

Rev. Rul. 77-46, 1977-1 C.B. 147, in denying recognition of
exemption to a collective bargained savings plan, sets forth the
general test for establishing exemption under section 501(c) (S)
of the Code. The test requires that in order for an organization

e qualify as an exempt labor organization, it is necessary that




it activities be ,those commonly or historically recognized as
cheracteristic of ;labox organizations, or be closely related and
necessary to accoqplzshlng the principal purposes of exempt labor
c:qanzzatlons. This organization did not quallfy for recognition
oi exemption under section 501(c) (5) because it did not negotiate
wages, hours, and working conditions or provide mutual benefits.

Morganbesser v. United Stateg, 984 F. 2d 560 (2nd Cir.
1993); popacg 1995-2 C.B. 2, held that a multiemployer pension

. Trust operating pyrsuant to a collective bargaining agreement
quslifies for recbgnition of exemption under section S0l (c) (5) of
then Code. Judge Miner, in dissenting from the majority opinion,
recognized that under the Service’s xevenue rulings, connection
to a traditional Jabox entity is necessary to support the
granting of labor ‘organization exemption. He continued to state
that, "there can be no such connection where, as here, a pengion
plan is funded totally by employers, is not controlled by a labor
union but by an independent board of trusteea . . - and does not
support or supplenent the union in any way Morganbesser, 984
F. 2d at 565 (Mxner, dissenting) .

129 F 3d 195 (D D, C 1997) cert dgn;ed 119 S Ce. 43 (Occober 5
1998) (hereinafter referred to as PGGM), the Court held that the
fund was not exempt from federal income taxes as a labor
grganization described in section 501 (¢) (S)of the Code. This
decigion specificdlly found the analysis in Morganbesser v.
United States, gugxa unpersuasive and emphasized that an
organxzatlon that |"fulfills no representational role on behalf of
labor nor is COnt+@lled by such as organization does not fall
within the commoniunderstanding of the term.” S8ee also Tuppex

v. United States, 134 F.3d 444 (1st Cir. 1998).

Section 501(c)(5) of the Code, the regulations, revenue
rulings, and court decisions, state that organizations are labor
organizations if ihey are labor unions in the traditional sense
or.if their principal activity is engaging in employee
representation. Other organizations can qualify as labor
oryanizations if they engage in activities appropriate to labor
organizations and:are controlled by one or moxe labor

nrganizations. See Portland Co-operative Labor Temple
Agsogiation, and EGGM, supxa. In order for an activity to be

crisidered appropriate to a labor organization, that activity
w3t be commonly or historically recognized as characteristic of
izbor organizations, or closely related to and necessary to
“ucompllsh1ng the principal purposes of exempt labor
organizations. See Rev. Rul. 77-46, gupra, (savings plan not
considered commonly or historically recognized as a mutual labor
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-orjanization activity). Wwhere the activities are otherwise
appropriate to a labor organization, but thexe is no significant

connection to a labor organization, exemption ig not available.
See Rev. Rul. 7€-420, gupra.

The Internal Revenue Service position ig that administering
employer-provided pension benefits is not an appropriate activity
for an exempt labor organization. S8ection 401 and other pension
provisions of the . Code contain stringent and detailed
regquirements for qualification for favorable tax treatment,
ingluding tax exemption for a pension trust. Allowing section
501 (c) (S) exemption in these amituations would effectively
undermine the Congressional intent in enacting ERISA provisions
o? the Code. See'PGGM, supra. ‘

The informatien you have submitted indicates that your
Lrimary purpose is to hold, administer and invest funds and pay
ont retirement and other benefits to your members. We recognize
that benefits may :be paid out in certain non-retirement
gituations such as lump sum death benefits or ill health.
However, the provision of partially employer-funded pension
benefits appears to be your primary activity. 1In addition, some
of the benefits yqgu provide appear to be payable in the event a
participating member voluntarily terminates their employment
relationship with your sponsor. The payment of such a benefit,
is basically similar to the savings plan which was denied
exemption under gection 501 (c) (5) of the Code in Rev. Rul. 77-46,
supra. Furthermode, you do not offer benefits on a mutual basis.
¥ou are not funded exclusively by dues paid by your
cmployee/members and axre not controlled by your members.

Although you have ‘stated that you are involved in negotiations _
corcerning pension and other benefits, your role in these matters
By 2are limited. -

Where the'prfncipal activities are not those appropriate to
& labor organization, the organization is not described in
section 501(c) (S). Here the provision of partially employer

funded pension beriefits is not an appropriate labor organization v

activity. Therefdre, you cannot qualify for recognition of
exemption under section 501 (c) (5) of the Code. Similarly, the
provigion of benefits which are payable upon the voluntary
texrnination of an individual‘s status as an employee are in the
nzture of a savings program and do not qualify for exemption
under section 501(¢) (5) of the Code. See Rev. Rul. 77-46, supra.
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Youxr situation is distinguishable from that of Rev. Rul. 62-
%7, gupra, in which the Service granted exempt labor organization
status to a union that provided mutual, employee-funded health
and welfare benefits with funds contributed by its members.
Sicnificantly, as noted above, you are not a union, nor are you
conitrolled by a union. Further, you principally provide pension

-tenefits as opposed to health and welfare benefits, and you do

not provide mutual benefits, which are historically associated
with unions and labor organizations. Finally, the funds
contributed towards the payment of benefits are not provided
exclusively by employees who have arranged with you or other
related organizationa to provide for the payment of retirement
senefits. ' :

Although you have stated that you provide a forum for
coilective bargaining, you do not represent employees in
twrgaining for benefits. Rather, your main activity appears to
e ministerial, in that you perform the administrative function
of ‘paying pension benefits. Accoxdingly, your organization is
gimilar to the savings plan described in Rev. Rul. 77-46, gupra.
#:ither your organization nor the savings plan described in Rev.
K3). 77-46 accomplish the principal purposes of an exempt labor
crganization. :

Therefore, we have concluded that you do not qualify for
recognition of exemption under section 501(c) (S) of the Code.
Unlesa, otherwise exempted you are subject to the withholding
requirements set forth in section 1442 of the Code. See also
esction 894 with regard to the applicability of any treaty
obligations effecting rates or taxability of United States source
income. e

, You have the right to protest this ruling if you believe it
is incorrect. To protest, you should submit a statement of your
views, with a full explanation of your reasoning. This
statement, signed by one of your officers, must be gubmitted
within 30 days from the date of thias letter. You also have a
right to a conference in this office after your statement is
aupmitted, You must request the conference, if you want one,
when you file your protest statement. If you are to be
represented by someone who is not one of your officers, that
person will need to file a proper power of attorney and otherwise

+u:alify undex our Conference and Practices Requirements.

If we do not hear from you within 30 days, this ruling will
vecome final and copies will be forwarded to your key District
Director. Thereafter, any questions about your federal income
rax status or the filing of tax returns should be addressed to
that office.
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Re: Y

. When submitting additional letters with respect to this case
Lo the Internal Revenue Service, you will expedite their receipt
by placing the following symbols on the envelope: OP:E:BO:T:2
JJ, Room 6539. These symbols do not refer to your case but
rather to its location. : ~

Sincerely yours,

Chief Bxempt Organizations
Technical Branch 2 '
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